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      Issue 
Has Lopez failed to establish that the district court abused its discretion, either by 
imposing a unified sentence of eight years, with two years fixed, upon his guilty plea to grand 




Lopez Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Lopez pled guilty to grand theft by possession of stolen property and the district court 
imposed a unified sentence of eight years, with two years fixed.  (R., pp.71-74.)  Lopez filed a 
timely Rule 35 motion for a reduction of sentence, which the district court denied.  (R., pp.75, 
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88-91.)  Lopez filed a notice of appeal timely from both the judgment and the denial of his Rule 
35 motion.  (R., pp.92-94.)    
Lopez asserts that the district court abused its discretion by imposing an excessive 
sentence in light of his character, substance abuse issues, and his remorse.  (Appellant’s brief, 
pp.3-5.)  Lopez has failed to establish an abuse of discretion.   
When evaluating whether a sentence is excessive, the court considers the entire length of 
the sentence under an abuse of discretion standard.  State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).  It is presumed 
that the fixed portion of the sentence will be the defendant's probable term of confinement.  State 
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007).  Where a sentence is within statutory 
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.  
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant 
must show the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting society and 
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution.  Id.  The 
district court has the discretion to weigh those objectives and give them differing weights when 
deciding upon the sentence.  Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965 
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of 
punishment, deterrence and protection of society outweighed the need for rehabilitation).  “In 
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where 
reasonable minds might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 
146 Idaho at 148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
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prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial 
court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).    
The maximum prison sentence for grand theft by possession of stolen property is 14 
years.  I.C. § 18-2408(2)(a).  The district court imposed a unified sentence of eight years, with 
two years fixed, which falls well within the statutory guidelines.  (R., pp.71-74.)  Lopez’s 
sentence is also appropriate given the nature of the crime and Lopez’s criminal history.   
Lopez has a criminal history that spans over two decades and includes seven juvenile 
adjudications, 20 misdemeanor convictions, and four felony convictions.  (PSI, pp.4-12.)  Lopez 
was also incarcerated for seven years from 2003 to 2010, and was never paroled due to his 
behavior in prison.  (PSI, p.12.)  This behavior included gang activity, fighting, tobacco 
possession, and other non-compliant behaviors that resulted in “significant disciplinary actions.”  
(PSI, p.12.)  Lopez also admitted to having spent 30 days in solitary confinement and two years 
in segregation due to his poor behavior while in prison.  (PSI, p.12.)   
Lopez has also demonstrated that he is not a good candidate for probation.  He was 
placed on misdemeanor probation for in 2012 following a conviction for domestic assault or 
battery in the presence of a child, but that probation was revoked in 2013.  (PSI, pp.12-13.)  
After serving a year of local jail time, Lopez was placed back on probation in February of 2014. 
(PSI, pp.12-13.)  Local jail time failed to deter Lopez who continued his criminal conduct and, in 
fact, committed the instant offense while still on probation.  (PSI, pp.10-13.)  Lopez also showed 
his disregard for rules as the presentence investigator reported that Lopez was 25 minutes late for 
his appointment because he was at the store.  (PSI, p.22.)  The investigator also noted that Lopez 
is a high risk to reoffend.  (PSI, p.22.)   
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At sentencing, the district court addressed the seriousness of the offense, Lopez’s 
extensive criminal history, and the effect the crime had on the victim and her elderly mother.  
(2/15/17 Tr., p.14, L.14 – p.18, L.23.)  The state submits that Lopez has failed to establish that 
the district court abused its sentencing discretion for reasons more fully set forth in the attached 
excerpt of the sentencing hearing transcript, which the state adopts as its argument on appeal.  
(Appendix A.)  
Lopez next asserts the district court abused its discretion when it denied his Rule 35 
motion for a reduction of sentence in light of the potential he has to lose his parental rights to his 
youngest child.  (Appellant’s brief, pp.5-6.)   
If a sentence is within applicable statutory limits, a motion for reduction of sentence 
under Rule 35 is a plea for leniency, and this court reviews the denial of the motion for an abuse 
of discretion.  State v. Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007).  To prevail on 
appeal, Lopez must “show that the sentence is excessive in light of new or additional information 
subsequently provided to the district court in support of the Rule 35 motion.”  Id.  Lopez has 
failed to satisfy his burden.   
In support of his Rule 35 motion, Lopez merely reiterated that his youngest daughter was 
in foster care and would be put up for adoption if he were incarcerated.  (R., pp.75-84; 4/26/17 
Tr., generally; Appellant’s brief pp.5-6.)  This is not new information as Lopez made the district 
court aware of this situation at sentencing.  (2/15/17 Tr., p.14, Ls.1-8.)  Because Lopez presented 
no new evidence in support of his Rule 35 motion, he failed to demonstrate in the motion that his 
sentence was excessive.  Having failed to make such a showing, he has failed to establish any 




 The state respectfully requests this Court to affirm Lopez’s conviction and sentence and 
the district court’s order denying Lopez’s Rule 35 motion for a reduction of sentence. 
       




      __/s/_Lori A. Fleming___________ 
      LORI A. FLEMING 
      Deputy Attorney General 
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1 have the right to make any statement that you 
2 like. Some statement that you would like to make. 
3 THE DEFENDANT: Yes, sir. 
4 THE COURT: I want to apologize to the 
5 courts for me being here. [ want to apologize to 
6 the victim Janet Paps (phonetic) for her property 
7 getting took. I never intended for anything to 
8 get tooken (verbatim) from her. I do own up to 
9 it. Yes, I did know the car probably was stolen 
10 when the person told me I needed plates. 
111 You know, I'm sorry to my family for 
12 putting them through this. All the heartache and 
13 stress and, you know, they've always stuck beside 
114 me. Sorry to my children for leaving them. 
15 Your Honor, r just-- I had a chance to 
16 change my life in my daughter's case, CPS case in 
117 2013 and it changed my life. I really focused on 
18 that. I gained a lot of positive experience and a 
19 lot of positive support. What I didn't do was 
I 20 learn how to deal with my relapses. 
21 I know my sister was in drug court. 
22 She changed her life. And I don't know what's 
j 23 going to happen today, sir. But I believe that 
24 drug court probably would be a very good thing for 




need. The tools to keep on succeeding. I also 
want to go through the CPS case in front of Judge 
Irby right now. My daughter is in foster care. 






me, she has no one. She gets put up for adoption 
if I go to prison. Her mother has not engaged one 
time. I just ask the Court to please give me drug 
court. I won't let you down. 
THE COURT: All right. Mr. Lopez, thank 
you. 
1 four prior felony offenses. The last time you 
2 spent most of the time as I read this from 2003 to 
3 2010 in prison. You were released from 2010. 
4 That was your fourth felony . 
5 You have a weapons and driving 
6 misdemeanor in 2011. In 2012, you have resisting, 
7 two violations of no contact orders. Something 
8 else. I can't read my writing. In 2014, again 
9 DWPs, driving offenses; 2015, DWPs; 2016, 
10 paraphernalia. 
11 And then just as I look at your 
12 misdemeanors, just in context, these are serious 
13 cases. They are weapons charges, violence 
14 charges, resisting, violation of no contact 
15 orders, false information to officers, petty 
16 theft. Going further back, you have a significant 
17 juvenile history involvement. 
18 Certainly I understand that you had 
19 substance abuse issues that go back as far as this 
20 criminal history. And, you know, I can't ignore 
21 what is in front of me, Mr. Lopez. You continue 
22 to make these chronically poor decisions and all 
23 of the persons that are here in court are people 
24 that otherwise think highly of you. And you put 
25 all that at risk when vou make these poor 
16 
1 decisions. 
2 I read this letter from Miss Davi.s. 
3 And I don't know her. I don't know you. But she 
4 is a responsible citizen. She has knowledge of 
5 the criminal justice system. She is involved. 
6 She was a foster parent for one of your children. 
7 She has a continuing relationship with that child 
8 and with you. And she just can't tell me what a 
9 good person you are. She just can't •• she really 






Ms. Owens, are you aware of any reason 11 people, your family and friends in court, they 













MS. OWEN: No, Your Honor. 13 And I'm satisfied that you do have a 
THE COURT: Mr. Lopez, on your guilty plea 14 lot of good in you, Mr. Lopez. But at some point 
to this felony charge of grand theft, I will find, 15 some judge is going to lock you up forever. You 
sir, that you are guilty. 16 are not there yet. But you commit another felony 
As you are aware, Mr. Lopez, you 17 offense, it is likely the State is going to 
present with a significant and serious criminal 18 consider having you sentenced as a persistent 
history. It is nearly unbroken from the late 90s 19 violator and just ask some judge to throw away the 
to the current time. A period now more than 20 20 key. 
years of this decisionmaking and bad 21 I've taken into account, Mr. Lopez, 
decisionmaking by you. And certainly you have 22 that there are people that think very highly of 
been caught and you have been punished to a very 23 you. That you have a lot of good and a lot of 
considerable degree for these offenses. 24 value in you. At the same time you waste all that 
But like your attorney says vou have 25 when vou commit new felony offenses and vou 
Nicole L. Julson, Official Court Reporter, Ada County, Idaho 
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1 victimize innocent people in the community. 1 attorney. I will order that you pay all those 
2 This lady had just packed up her car. 2 court costs and statutory assessments that are 
3 She was going to the airport. She was going to 3 authorized by law. We will calculate and give you 
4 leave the community. The car had her phone, 4 credit for the time that you have served prior to 
5 passport, credit cards, tickets, great deal of 5 today's sentencing. 
6 jewelry, all of her computer passwords and $5,000 6 Is there a restitution request, 
7 in savings bond. And she made the very poor 7 Mr.Judd? 
8 choice to leave the vehicle running when she went 8 MR. JUDO: There is not, Your Honor. 
9 inside to get something and she comes out and she 9 Thank you. 
10 doesn't have any of that anymore. It is all gone. 10 THE COURT: All right. State have any 
11 You have had a significant impact on 11 questions about the Court's disposition? 
12 this woman and her mother who is 90. People then 12 MR. JUDD: No, Your Honor. 
13 used her credit cards. And she has to do all this 13 THE COURT: Mr. Lopez, I advise you you have 
14 stuff to try and put her life back in order. 14 a right to appeal this judgment and its terms. 
15 And certainly you don't need to be told 15 You have 42 days from the written entry of this 
16 that's wrong. Whatever your participation was in 16 judgment to file that appeal. In that appeal you 
17 this, you're found in the vehicle more than a 17 are entitled to be represented by an attorney. If 
18 month later, you put different license plates on 18 you cannot afford an attorney one would be 
19 the car. And some of the victim's stuff is still 19 appointed for you at State expense. And as a 
20 in the car when you are apprehended. 20 needy person the cost would be paid for by the 
21 And your bad luck is that the police 21 State. Any appeal from this Court must be taken 
22 are sitting on a house that they think is a drug 22 to the Idaho Supreme Court. 
23 house when you are seen getting in that car and 23 I do at this point, sir, remand you to 
24 driving away. Of course, there is an ATL on the 24 the custody of the sheriff for delivery to the 
25 vehicle as stolen car. 25 proper a2ent of the State Board of Correction in 
18 20 
1 This is not a probation case, 1 execution of your sentence. That's all I have for 
2 Mr. Lopez. And as much good as your family, your 2 you, sir. Thank you. 
3 mother, your aunt, Miss Davis tell me, and I 3 (Proceedings concluded 11:46 a.m.) 
4 accept all of that, this is not a probation case. 4 -oooOooo--
5 I wouldn't be doing my job if I simply put you on 6 
6 probation and put you in drug court. This is not 6 
7 a rider case. In the scheme of things this is not 7 
8 a case that going to go off in the community. a 
9 And the reason it is not Is I wouldn't 9 
10 be prepared to put you in the community in six 10 
11 months, Mr. Lopez. That would be an unrealistic 11 
12 expectation if I were to do that. 12 
13 l will enter a judgment of conviction. 13 
14 I will sentence you to the custody of the State 14 
15 Board of Correction for a term of eight years 15 
16 consisting of two years fixed followed by six 16 
17 years indeterminate. 17 
18 And in fashioning that sentence, 18 
19 Mr. Lopez, [ have given you all the credit that I 19 
20 can squeeze out of this file, and I have taken 20 
21 into account all the other positive things that I 21 
22 can. But that, sir, that is the absolute minimum 22 
23 sentence that l could in conscious hand down. 23 
24 I will not impose a fine. I will not 24 
25 impose reimbursement for the services of vour 25 
Nicole L. Julson, Offlclal Court Reporter, Ada County, Idaho 
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